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Liability of Contractor to Third Persons for Negligence. 

A manufacturer who furnishes a defective article, or a con- 
tractor who erects an unsafe structure, as a general rule, is 
liable in tort only to his immediate vendee, or contracting party, 
for injuries received as a result of such defects. 1 To this rule 
there are two exceptions: i. Where the article is imminently 
dangerous to human life, such as a drug, chemical or explosive. 
2. Where the defect is known to, and concealed by, the manu- 
facturer or contractor. The case of O'Brien v. Ameritan 
Bridge Co.* recently decided in Minnesota, while apparently 
brought within the second exception, in reality goes a step 
further. 

In this case the defendant, under contract, constructed a 
bridge, which was accepted by the authorities with whom the 
contract was made. Owing to the negligence of the defendant, 
the bridge was unsafe, and the plaintiff was injured while cross- 
ing it. It was held that the plaintiff could recover, on the 
ground that the defendant, if not actually aware of the de- 
fective condition, was chargeable with knowledge thereof — it 
"presumably knew." 

At common law one who engaged in a business or profession 
assumed a duty to exercise it competently.' As shown by the 
general rule above, the tendency of the courts has been to re- 
strict this duty and confine it to the parties with whom a con- 
tract has been made in the course of the business. Two rea- 
sons are given for this : i. The manufacturer cannot reasonably 
foresee injury to other than his immediate vendee; the vendee 
is a conscious intervening agency.' 2. Public policy demands 
such a limitation.* Neither of these reasons appears sound. 
Where a defect is latent and the manufacturer sells to a retail 
dealer, as is usually the case, the natural and only reasonable 
expectation is a sale to a third person, and under such circum- 
stances the dealer certainly is not a conscious agency, diverting 
the normal course of events. And while it may be public policy 
to encourage and stimulate trade, it would not retard trade to 
insist that reasonable care be used by those who gain profit from 
it Indeed, in view of the reasons given for the general rule, 



1 Huset v. Case Co., 120 Fed. 865; Lewis v. Terry, in Cal. 39; Heiser 
v Kingsland Co., 110 Mo. 605; Curtin v. Somerset, 140 Pa. 7a 

"125 N. W. 1012. 

"Everard v. Hopkins, 2 Bulst. 33» ; Pippin v. Shepard, n Price 411; 
George v. Skivington, L. R. 5. Ex. I : 

' Huset v. Case Co., 120 Fed. 865. 

5 Huset v. Case Co., 120 Fed. 865 ; Curtin v. Somerset, 140 Pa. 70. 
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the first exception hardly seems logical. There is no reason why 
the manufacturer and vendor of a defective drug should fore- 
see injury to a stranger any more than should the manufacturer 
of a defective article not a drug. A sound criticism is made in 
a recent text-book : "Why liability should, as towards strangers 
to the contract, be limited to cases in which the negligent act is 
likely to cause death, and not be extended to cases in which it 
is likely to cause injury of other kinds, it is difficult to see. The 
fact that one kind of article is likely to produce damage of a less 
degree than another may be a good reason for requiring a less 
degree of care to be taken, but seems to afford no reason for 
limiting the class of persons towards whom the duty to take that 
care is owed." • Furthermore, an unsafe threshing machine 
may be as dangerous to life as a carelessly-made drug. The 
real reason for the early decisions from which the exception 
has developed appears to be the common law rule that every 
artificer must exercise care in his trade.' And if this rule were 
followed logically, a manufacturer would be liable in all cases 
where his negligence in construction caused the injury. 

The second exception is founded upon the idea that the manu- 
facturer should not be allowed immunity when he has prac- 
tically committed a fraud. Where he knows of the defect in the 
article and conceals it, his act in selling such an article so 
nearly amounts to a fraud that he is held responsible to all who 
are injured while using the article in the due course of busi- 
ness.* The only point of conflict here seems to be the proof of 
knowledge required. Must actual knowledge on the part of the 
manufacturer be shown, or is it sufficient that he should be 
charged with knowledge? The latter view was adopted in the 
principal case, and a few decisions seem to support it,' but the 
great weight of authority is contra, holding that actual knowl- 
edge is necessary. 10 This latter view is more consistent with 
the idea that fraud is really the basis of the liability; the plain- 
tiff must make out his case by showing affirmatively the knowl- 
edge on the part of the defendant The principal case goes 
further and does not require such affirmative proof, and it 



•Clark and Lindsell on Torts (Can. Ed.), p. 470. 

'See Mr. Bohlen's Article on "Affirmative Obligations in the Law 
of Tort," S3 Am. Law Reg., p. 361. 

*KueIIing v. Lean Co^ 183 N. Y. 78; Huset v. Case Co., 120 Fed. 865. 

'Pierce v. Thresher Co., 153 Mich. 323; see dicta in Berger v. 
Standard Oil Co., 126 Ky. 155. 

"Lebourdais v. Wheel Co., 104 Mass. 341; Elkins v. McKean, 79 
Pa. 403; Heiser v. Kingsland Co., no Mo. 60s; Huset v. Case Co., 
120 Fed. 865; Kuelling v. Lean Mfg. Co., 183 N. Y. 78 
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would seem to follow from it that a grossly negligent manu- 
facturer, who sells an article with a latent defect in it, would 
always be liable to a stranger who has been injured while using 
the article in the due course of business, because in such case 
the manufacturer would be charged with knowledge of the 
defect. The case of Devlin v. Smith " on its facts seems to sup- 
port such liability. In that case the defendant, a scaffold-maker, 
negligently constructed a scaffold for a painter, and an employee 
of the latter was injured while using the scaffold. Though it 
was not proved that the defect was known to and concealed by 
the contractor, he was held liable to the employee. It is dif- 
ficult to see why such a liability is not sound and just, both from 
the standpoint of causal connection and from the fact of public 
policy, and it is submitted that in the principal case the defend- 
ant was rightly held liable. 

In Pennsylvania it seems that no recovery is allowed unless 
the defective condition is actually known to and concealed by 
the manufacturer. The element of fraud is necessary." 

The liability in tort of a negligent contractor is the same as 
that of a manufacturer, and the acceptance of the completed 
work should have no effect upon such liability. However, in 
Smith v. Railroad, 1 * under facts similar to the principal case, 
recovery was denied, and the court said that the railroad in 
erecting the bridge "incurred no obligation except its contract 
obligation to the borough. This obligation was fully discharged 
as to the construction by the acceptance of the bridge by the 
borough council." Also in Marvin Safe Co. v. Ward, 1 * a con- 
tractor who erected an unsafe bridge was held not liable to a 
stranger to the contract who was injured while crossing the 
bridge. Jaggard, J., in the principal case, distinguishes these 
decisions on the ground that in neither was there proof of 
knowledge of the defect by the contractor. Whether or not they 
should have been charged with knowledge was evidently not 
considered pertinent by the courts which rendered the decisions. 
These cases might well have been decided contra, and the 
principal case justified on another ground — that the contractor 
by his want of care had constructed what amounted to a public 
nuisance. Thus Baron Parke, in Longmeid V. Holliday 1 * says: 
"So if a mason contract to erect a bridge or other work in a 



"89 N. Y. 470. 

"Elkins v. McKean, 79 Pa. 343! Curtin v. Somerset, 140 Pa. 70. 

"201 Pa. 131. 

"46 N. J. Law 19. 

"6 Exch. 761. 
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public street, which he constructs, but not according to con- 
tract, and the defects of which are a nuisance to the highway, 
he may be responsible to a third person who is injured by the 
defective construction, and he cannot be saved from the con- 
sequences of his illegal act in committing the nuisance on the 
highway by showing that he was also guilty of a breach of con- 
tract and responsible for it." 

When real estate is sold, it seems to be the law that the cre- 
ator of a nuisance on the land does not relieve himself from 
liability by the sale. 1 * But when an injury is caused by the 
non-performance of a duty which is incident to the ownership 
and possession of the land, such as the duty to repair, a trans- 
fer of the property transfers the obligation." A latent defect 
in a personal chattel which prevents its use for the very purpose 
for which it was made, certainly seems more analogous to a 
nuisance on land than to the mere breach of a duty incident to 
the ownership. 

One further situation remains to be considered. If the de- 
fective article is placed upon the land of the maker, and injury 
results to a third person in the course of business, there is no 
question of the liability of the maker. 18 This is merely an appli- 
cation of the rule that the owner of real estate owes a duty to 
business invitees to use reasonable care to see that the premises 
are in a safe condition. 

R. C. H. 



"Harper v. Plumer, 3 N. H. 69; Blunt v. Aiken, 15 Wendell 522. 
is contra, but this decision is no longer law in its own jurisdiction; 
see Stone v. R. R. Co., 51 N. Y. 573, 593. 

"Palmer v. Morris Tasker Co., 182 Pa. 82. 

"Coughtry v. Woolen Co., 56 N. Y. 124; Bright v. Barnett, 88 Wis. 
299- 



